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Welcome to the latest edition of Piper Alderman’s Building  
& Construction News focusing on issues specific to the  
building industry.

Quantum meruit in a round about 
way: the importance of request 
and reliance 

When a contractor finds itself in a situation 
where there is no contractual right to 
payment for the work it has performed, 

a claim for quantum meruit may result. A recent decision of 
Progressive Pod revisits this tricky area of the law and reinforces 
that the entitlement to relief will only arise in very limited 
circumstances. Associate, Emily Eliades explains. 
         

Australian international 
Arbitration Act upheld as 
constitutionally valid

Partner, Andrew Robertson discusses the 
significance of the decision by the Australian 
High Court to uphold the validity of 

Australia’s international arbitration legislation.

 

April 2013

2

4

6

8



[ P u B l i C A t i o n  n A m e ]

Building & Construction News 2 April 2013

Quantum meruit in a round about way: The 
importance of request and reliance 
When a contractor finds itself in a situation where there is no contractual right to 
payment for the work it has performed, a claim for quantum meruit may result. The 
recent decision of Progressive Pod revisits this tricky area of the law and reinforces 
that the entitlement to relief will only arise in very limited circumstances. Associate, 
Emily Eliades explains.  

Progressive Pod Properties Pty Ltd v 
A & M Green Investments Pty Ltd 
(Progressive Pod)

There are two primary situations in the 
construction industry where a claim for 
quantum meruit (meaning ‘what one has 
earned’) may arise:

•	 Where work has been performed 
under a contract between the parties, 
but the contract has been terminated 
because of repudiation by one of the 
contracting parties.

•	 A claim for restitution where there 
has been ‘unjust enrichment’.

The concept of ‘unjust enrichment’ is 
an equitable principle that will arise 
in situations where work has been 
performed by one party at the request 
another and that other party has unjustly 
gained a benefit. In such cases, a right to 
restitutionary relief may arise. 

Resitutionary quantum meruit

To establish a claim in restitutionary 
quantum meruit, the claimant must 
establish four things:

1. There is not (was but is no longer) a 
valid contract in existence.

2. Work has been performed at the 
request of another party.

3. There was a promise to pay.

4. The benefit has been accepted by 
the other party at the expense of the 
claimant. 

The NSW Court of Appeal decision, 
Progressive Pod, demonstrates the difficulties 
in making a claim of this kind. The decision 
highlights the importance of not only there 
being a request for the performance of the 
work (whether implied or express) but that 
the request was actually relied upon.  

The facts 

Progressive Pod Properties Pty Ltd 
(Progressive) and A & M Green Investments 
Pty Ltd (Green) owned undeveloped parcels 
of land opposite one another on Old Sydney 
Road, Thurgoona, NSW. 

Progressive and Green obtained 
developmental consent from the Council on 
the condition that a roundabout be built to 
facilitate the entry to both of the properties. 
The Council would design and construct the 
roundabout and the parties would then be 
required to reimburse the Council.

Green’s engineers, CPG, approached 
the managers of Progressive’s intended 
development, TUP, and said that the 
construction of the roundabout would take 
ages if it was to be done by Council, and that 
it was likely that the parties would have to do 
it themselves. Progressive’s engineers, SJE, 
sent an email to CPG saying that a four way 
intersection would be more expensive than a 
roundabout and that they would be better off 
with a roundabout and that they would leave 
it to CPG to check the costings further. 

A copy of the construction drawings 
were emailed by CPG and the Council 
which “accepted in principle” the 
preliminary drawings. 

The Council then approved a 
modification sought by Progressive and 
confirmed that approval had been given 
subject to the entry to the property 
being by way of a roundabout with the 
costs of constructing the roundabout 
shared between Progressive and Green.

Discussions ensued between SJE and 
CPG culminating in Green proceeding 
to engage a contractor to construct 
the roundabout. Progressive then 
informed Green that it would be selling 
its parcel of land, but that the cost of 
the roundabout would be factored 
into the sale price and that Progressive 
‘were not going anywhere’. Progressive 
subsequently sold most of its property 
to Glenfield Development Pty Ltd 
(Glenfield). Green sought to recover 
half of the cost of the roundabout from 
Progressive and Progressive refused to 
pay. 

Decision at first instance

Green argued its case on a number of 
grounds, but succeeded in its claim for 
‘unjust enrichment’ on the basis that 
there had been an implied request by 
Progressive for Green to construct the 
roundabout. The Primary Judge said that 
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in the absence of a request for the work 
to be performed, a claim for restitution 
would not be justified. At first instance, 
the Primary Judge found that there was an 
implied request and that this was sufficient 
to entitle Green to judgment. 

The Primary Judge found that implied 
consent can be drawn from:

•	 The fact that the Council was not 
going to construct the roundabout.

•	 Progressive knew that Green, 
through CPG, was going to design 
the roundabout and that Progressive 
would contribute towards the costs 
of such work.

•	 Amendments to the roundabout 
were discussed between the parties.

He also held that Progressive’s concession 
that the roundabout solution was 
reasonable and that the applicant should 
pay half of the costs, supported the finding 
of implied request. 

Court of Appeal decision

Progressive appealed to the NSW Court 
of Appeal. 

Young AJA at [63] said, “A person who 
provides a benefit to himself and the 
defendant, must show that it was not just 
a case of the defendant gaining a side 
benefit from an act done in the actor’s 
own interests, but the act was done at the 
request of the defendant”.

The Court of Appeal held that none of 
the matters relied on by the Primary Judge 
gave rise to an implied request. The Court 
held Progressive did not request Green to 
construct the roundabout, and that there 
was no evidence that Progressive was in a 
hurry to have the roundabout constructed. 
The Court held that while Progressive would 
have benefited from a higher sale price, it 
was Green who wanted to proceed with the 
construction of the roundabout so that it 
could expedite its development.

The Court of Appeal said that to constitute 
an implied request, Progressive’s conduct 
would have had to be “explicable only upon 
the basis that it was requesting Green to 
construct the roundabout, with Progressive 
contributing half the cost”. 

The Court of Appeal also said that there 
was no evidence of reliance. Even if there 
had been an implied request by Progressive 
for Green to construct the roundabout, 
there was no evidence that the request had 
any impact on Green’s decision to construct 
the roundabout when it did, and therefore 
Green’s restitution claim must fail. 

The Court of Appeal said that the 
establishment of a claim based on a request 
to do work requires proof that the request 
was acted upon.

What can we learn?

When work is performed without a 
contract or outside of the contract, it will 
not always be the case that the builder 
will get paid. To succeed in a claim for 
restitutionary quantum meruit, the 
builder needs to show, that there has 
been a specific request, whether express 
or implied, for the works to be done 
and that there has been reliance on that 
request. 

To safe guard an entitlement to be 
paid for the work performed, it is 
recommended that a contract always 
be agreed before the works commence, 
so that both parties are clear about the 
entitlements that exist. 

For further information contact:

Emily Eliades, Associate
t  +61 2 9253 9992 

eeliades@piperalderman.com.au
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Australian International Arbitration Act upheld as 
constitutionally valid
Partner, Andrew Robertson discusses the significance of the decision by the Australian 
High Court to uphold the validity of Australia’s international arbitration legislation.
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Arbitration was once a commonly used 
means of resolving construction disputes. 
It has not been for several decades in 
many areas. However its use for resolving 
significant international construction 
disputes has been growing and Australia 
has sought to benefit from the growth 
by fostering arbitration in Australia. This 
has been done through recent legislative 
amendments and the establishment of 
specialist arbitral facilities.

Because of certain international treaties 
arbitration can be especially effective for 
resolving disputes between parties in 
different countries: the arbitration can 
be held in a neutral country with neither 
party having the “home town” advantage 
and then through the treaty can be 
enforced through the local Courts.

Arbitration has the potential to be a more 
efficient and private dispute resolution 
mechanism without the layers of appeal 
present in litigation and with a more 
flexible procedure than the Courts. Unlike 
Courts parties can only arbitrate if they 
have agreed to. 

These developments came under 
challenge in a recent High Court 
decision, Air Conditioner (Zhongshan) Co 
Ltd v The Judges of the Federal Court of 
Australia [2013] HCA 5, in which it was 
argued that the International Arbitration 
Act 1974 (Commonwealth) (IAA) was 
unconstitutional. 

The dispute

The case dealt with a dispute between an 
Australian and a Chinese company under 
a distribution agreement. While it was not 

a construction dispute the principals of law 
it applied are relevant to the construction 
industry.

The case concerned an arbitral award 
which when sought to be enforced against 
it the Chinese company challenged the 
decision in the High Court.

Background to the law

The IAA, while Australian legislation, is 
based on a Model Law established by a 
United Nations body. The Model Law 
enables countries to pass consistent 
legislation giving effect to the relevant 
international treaty, the New York 
Convention.

The Convention process, and therefore the 
Model Law process contained in the IAA, 
provides for no review of a final award for 
errors of law. That is the arbitral award is 
final – there is no appeal. Once the parties’ 
dispute has been resolved by arbitration 
the role of the Court reflected in the IAA is 
that it enforces the award.

The Federal Court is established as a Court 
through power found in the Australian 
Constitution. The Constitutional structure 
reflects a separation of powers between 
the three branches of Government: the 
Executive, Parliament and the Judiciary. 
The Judiciary is not meant to perform any 
role other than being a Court, and anything 
which is not a Court established under 
the Constitution is not to exercise judicial 
power.

The argument was that the structure of 
the Model Law:

•	 Delegated judicial power to arbitral 
tribunals in that it is the arbitral 
tribunal which determines issue of 
law in the award.

•	 Impaired the Federal Court from 
acting judicially in that the Federal 
Court did not have the “traditional” 
role of Courts to superintend the 
arbitral process. This means an 
award that has the law wrong may 
be enforced by a Court which, it was 
argued, is contrary to the nature of a 
Court.

Decision

Both arguments were unanimously 
rejected by the High Court (6-0) in two 
separate judgments.

While expressed slightly differently 
in the two judgments the approach is 
harmonious in that the reasoning of all 
the Justices placed significant emphasis of 
award reflecting the conclusion of process 
agreed to by the parties in the arbitration 
agreement. The forcefully and wholly 
rejected the approach to arbitration 
pressed by the Chinese company.

Finality of the award

The Court found that the award finally 
resolves the dispute as agreed but in doing 
so creates new rights. The resolution 
comes through the agreement of the 
parties not the legal correctness of the 
decision reached. The Chief Justice and 
Justice Geagler put it this way:
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[34] The inability of the Federal Court, as 
a competent court under Arts 35 and 36 
of the Model Law, to refuse to enforce an 
arbitral award on the ground of error of 
law appearing on the face of the award 
does nothing to undermine the institutional 
integrity of the Federal Court. Enforcement 
of an arbitral award is enforcement of 
the binding result of the agreement of the 
parties to submit their dispute to arbitration, 
not enforcement of any disputed right 
submitted to arbitration. The making of an 
appropriate order for enforcement of an 
arbitral award does not signify the Federal 
Court’s endorsement of the legal content 
of the award any more than it signifies its 
endorsement of the factual content of the 
award.

In other words the parties had by their 
agreement agreed to accept the outcome 
of the arbitration legally correct or not.

Justices Hayne, Crennan, Kiefel and Bell 
put it this way:

[80] The proposition identified as 
underpinning TCL’s submissions assumes, 
wrongly, that the rights and liabilities which 
are in dispute in an arbitration continue 
despite the making of an award. That is, it 
assumes, wrongly, that the courts will not 
give effect to the discharge of those pre-
existing rights and liabilities by the accord 
and satisfaction which is effected by a 
reference to arbitration and the making of 
an award.

…

[108] To conclude that a particular arbitral 
award is final and conclusive does no more 
than reflect the consequences of the parties 
having agreed to submit a dispute of the 
relevant kind to arbitration. …

That is the arbitral award extinguishes 
the rights and establishes new rights 
embodied in the award.

The reasoning is very similar. It underscores 
a critical point. Arbitration provides a very 
flat dispute resolution process without 
the appeal process of the Courts but it is 
critically important to choose your arbitrator 
wisely. If she/he gets the decision wrong it 
nevertheless stands.

the Court’s role

Further both judgments rejected the 
characterisation of the Court’s supervisory 
role over arbitration.

The Chief Justice and Justice Geagler 
explained that whatever historical references 
there were to a role of the Court’s to 
supervision arbitration it was not part of 
the modern common law. The Courts do 
have a supervisory role but not in seeing 
that the arbitrator has got the decision 
right. Their role is to see that the arbitrator 
has done what was agreed ie resolve a 
dispute properly referred to arbitration in 
an appropriate and fair process. The Court’s 
role is to see the agreement to arbitrate 
enforced not to check the award’s legal or 
factual reasoning.

Similarly Justices Hayne, Crennan, Kiefel and 
Bell (omitting footnotes) said:

[80] It is the consensual foundation of 
arbitration which underpins the general rule, 
settled since the middle of the nineteenth 
century, that an award is final and conclusive 
and cannot be challenged either at law or in 
equity on the ground that the arbitrator has 
committed an error of fact or of law.

…

[99] For present purposes, it is sufficient to 
note that the common law jurisdiction to set 
aside an award for error of law apparent on 
the face of the award was an exception to 
the general rule that parties must abide by 
their agreement to accept an arbitrator’s 
determination

For further information contact:

Andrew Robertson, Partner
t  +61 8 8205 3442 

arobertson@piperalderman.com.au

What the decision means for the 
Construction Industry

While expressed differently the two 
separate decisions are harmonious and 
highlight the strength and danger of 
arbitration: finality. 

Over the last few years the Commercial 
Arbitration Act, the legislation that governs 
arbitrations between Australians in 
Australia, has been amended so it is now 
substantially the same as the IAA. This was 
done to enable people to apply similar skills 
and law for both international arbitration 
and smaller local arbitrations. Therefore 
although this was not a construction case 
and involved foreign parties it is still relevant 
to local construction disputes.

Mediation is not always effective and does 
not always lead to a resolution based 
on the merits of the parties. Arbitration 
enables a dispute to be resolved in a more 
formal and thorough manner than expert 
determination or adjudication.

However this case shows that what the 
arbitrator decides is likely to be final. 
Therefore if parties are seeking a final and 
reasoned decision to resolve their disputes 
without the prospect of appeal then 
arbitration should be considered. But chose 
your arbitrator wisely as their decision will 
be final, even if you think it is wrong. This 
highlights the importance of careful drafting 
and advice in dispute resolution options for 
all construction environments to make sure 
the processes in your contract reflects your 
needs for the project.
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Snap shot of recent Security of Payment decisions  
Partner, Megan Calder and Lawyer, Wayne Harrison look at recent Security of 
Payment decisions from Queensland and New South Wales, demonstrating the 
practical application of this legislation.

Queensland

The decision in Dart Holdings Pty Ltd 
v Total Concept Group Pty Ltd and 
Ors [2012] QSC 158 highlights the 
importance of ensuring that contractors 
are appropriately licensed under the 
Queensland Building Services Authority Act 
1991 (Qld) (the QBSA). In that case, the 
Queensland Supreme Court was asked 
to declare a decision of an adjudicator 
void on the basis that the claimant did 
not hold the requisite licence required 
by section 42 of the QBSA. The contract 
entered into by the claimant and the 
respondent was primarily for performance 
of carpentry works and the claimant held 
a carpentry licence under the QBSA. 
There was however one item of the 
original contracted scope of works and a 
variation claim which the court found to 
require a glazing licence under the QBSA. 
The respondent did not hold a glazing 
licence. Justice McMurdo held that as a 
result of some of the works performed by 
the claimant not being within the scope 
of works permitted by the carpentry 
licence, the respondent had breached 
section 42(1) of the QBSA, with the effect 
that the respondent had “no contractual 
entitlement to be paid any consideration 
for any of the work the subject of the 
Contract” and was not entitled to submit 
a payment claim under the Building and 
Construction Industry Payment Act 
(BCIPA). 

The respondent’s entitlement to payment 
now is within the limited confines of section 
42(4) of the QBSA, which does not allow for 
profit or the supply of one’s own labour. 

This case should serve as a reminder to 
builders who enter into contracts to carry 
out building work in Queensland to ensure 
they hold the requisite building licence and 
are compliant with the QBSA or else risk 
voiding their entitlement to payments both 
under the contract and under the BCIPA. 

In Thiess Pty Ltd v Warren Brothers 
Earthmoving Pty Ltd and Ors [2012] QSC 
373, Thiess, sought to have an adjudicator’s 
decision declared void or alternatively set 
aside on the basis of jurisdictional error 
arising by reason of the adjudicator failing 
to take into account material which he was 
required to take into account pursuant 
to section 26(2) of the Act, namely the 
payment schedule, the adjudication 
application and the adjudication response. 

Notwithstanding that the adjudicator did 
refer to various aspects of the payment 
schedule and adjudication response, the 
court found that the adjudicator had failed 
to “consider” relevant submissions of Thiess 
in accepting an item as claimed by Warren 
Brothers in the payment claim when in fact, 
Warren Brothers had reduced the claim in 
its adjudication application as a result of the 
payment schedule. Of itself, this item was 
insufficient to justify a finding of jurisdiction 
error but did require the court to go on and 
consider the “extent of the failure and the 
nature, gravity and effect of the error”. 

The court found that the adjudicator‘s 
rejection of Thiess’ submissions on the 
basis that Thiess was “generally unreliable 
and non-responsive to the real issues in 
dispute” and its material did “not provide 
a picture of constancy and reliability but 
portrays one consisting of a procedure 
prone to human error factors” was a 
failure by the adjudicator “to genuinely 
attempt to exercise his power in 
accordance with the BCIPA”, given it 
was Warren Brothers whose claim was 
subject to human error and it was Warren 
Brothers who had in fact not responded 
to some of the issues in dispute. 

As “there is no mechanism available to 
sever any part of a decision that is infected 
by jurisdictional error”, the determination 
was declared void. 

New South Wales

In Leighton v Arogen [2012] NSWSC 
1323, Leighton entered into a lump sum 
contract with Arogen for the supply of 
horizontal drilling services. However, a 
further agreement was made whereby 
the lump sum contract was varied to 
a schedule of rates contract. Arogen 
submitted a payment claim for $6.2m 
primarily for variations and additional 
works pursuant to the schedule of rates 
contract. Leighton responded with a 
negative payment schedule on the basis 
that it disputed quantum and referred to 
a separate attachment which set out its 
calculations used to arrive at the amount 
in the payment schedule.  
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The adjudicator accepted Arogen’s 
submission that the calculations were 
not included in the payment schedule 
and accordingly the Respondent was 
prevented by section 20(2B) of the 
Building and Construction Industry Security of 
Payment Act 1999 (NSW) from relying on 
these calculations. Arogen further sought 
to change the basis of one of its claims 
from that appearing in the payment claim 
(ie costs of suspension) to “excusable 
delay” for inclement weather as a result 
of the reasons raised by Leighton in 
its payment schedule. The adjudicator 
accepted the newly formulated claim, yet 
denied Leighton the right to raise any new 
reasons for rejecting the newly formulated 
claim in apparent reliance on section 
20(2B) of the Act.  

Justice McDougall in the Supreme Court 
quashed the adjudication determination. 
He held that the adjudicator had 
considered claims in an adjudication 
application which were framed on a 
significantly different basis from that put in 
the payment claim which was contrary to 
his obligation to only consider submissions 
“duly made” under section 22(2)(c) of the 
Act. His Honour further found that the 
adjudicator had denied Leighton natural 
justice by failing to take into account 
Leighton’s calculations as to the value of 
Arogen’s caims, irrespective of whether 
those calculations were actually attached 
to the payment schedule. The court re-
iterated that claims and schedules need 
to be “understood as the parties to the 
relevant construction contracts would have 
understood them” and in this case Leighton 
had identified the reason for withholding 
payment as “the variations had been 
valued at an excessive amount” therefore 
consideration of the calculations was not 
in any event a “new reason”. 

The court was further critical of the 
adjudicator for failing to provide “any, let 
alone sufficient, reasons” for his adoption of 
Arogen’s valuations where quantum was 
expressly disputed by Leighton. 

The case is a warning to claimants to ensure 
that their adjudication applications are 
consistent with their payment claims or they 
run the risk of the being unable to enforce 
the determinations and left to bear the 
adjudicator’s costs.  
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For further information contact:

Megan Calder, Partner 
t  +61 3 8665 5548 

mcalder@piperalderman.com.au

Wayne Harrison, Lawyer 
t  +61 3 8665 5534 

wharrison@piperalderman.com.au
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Following the right steps: negotiating your way 
through a dispute resolution clause
A recent Queensland Supreme Court case considered the issue of when a stay of 
proceedings should be granted in the context of dispute resolution clauses. Senior 
Associate, Valerie Blacker and Associate, Megan Pearson discuss the case.

Downer EDI Mining Pty Ltd v 
Wambo Coal Pty Ltd [2012] QSC 
290

The recent Queensland Supreme Court 
case of Downer EDI Mining Pty Ltd v 
Wambo Coal Pty Ltd [2012] QSC 290 
considered the issue of when a stay of 
proceedings should be granted in the 
context of dispute resolution clauses.

In ordering the stay, His Honour Justice 
Martin confirmed the following legal 
principles:

•	 The starting point is that parties who 
have made a contract should keep 
it. The courts will be slow to declare 
provisions void for uncertainty or for 
attempting to oust the jurisdiction of 
the courts.

•	 A party opposing a stay of 
enforcement of a dispute resolution 
clause has a heavy onus of proof.

Background

By a written Agreement, Downer EDI 
Mining (Downer) agreed to provide 
Wambo Coal Pty Ltd (Wambo) with 
equipment maintenance services. A 
dispute arose over an alleged failure 
by Wambo to make certain payments 
to Downer. Downer commenced 
proceedings against Wambo for breach 
of contract. Wambo applied for a stay of 
the proceedings on the basis that Downer 
had not first complied with the dispute 
resolution process under clause 46 of the 
Agreement. 

Clause 46 set out a timetable of meetings 
during which certain representatives of the 
parties were to try and resolve a dispute. 
In the absence of a resolution, the parties 
could then refer the dispute to an expert or 
commence litigation. 

Downer opposed the stay on essentially two 
grounds:

1. Clause 46 was void for uncertainty. 

2. That in any event, following the 
procedure in clause 46 would be futile 
because Wambo, in discussions to date, 
had been intransigent and unmovable.

Uncertainty

Downer argued that clause 46 imposed a 
time limit for resolving a dispute, but there 
was no procedure for the contingency 
where the required representatives were 
incapable of meeting within the specified 
time. However, the Court pointed out that 
the agreement allowed the parties to amend 
the clause to deal with the matter (eg. by an 
extension of time). 

Downer then argued, that in respect of 
one of the meetings required, no time 
was specified for the meeting to occur. 
The Court did not think this created any 
uncertainty either because the contractual 
rules for implying terms would permit the 
parties to imply a “reasonable time”. In the 
context of the other steps, a reasonable 
time would be 10 days after the completion 
of the previous step. 

Finally, Downer argued that the phrase 
“attempt to resolve” was too vague, namely 
because it lacked the term “in good faith”. 
The Court said there was no need to qualify 
the word “attempt” to achieve certainty. 
The phrase simply means making an effort to 
accomplish a particular result. 

Futility 

The parties had engaged in some form 
of unstructured negotiations in a general 
sense, but they had not commenced any 
formal process of negotiation like the one 
required under clause 46. Thus, his Honour 
concluded “…it is not uncommon to find that 
parties which are at loggerheads can, through 
a formal process of negotiation, reach an 
agreed position. I conclude that it has not been 
demonstrated that to proceed in accordance 
with cl 46.3 would be futile”. Critically, 
the required representatives identified in 
clause 46 were not present at the general 
discussions.

The case is confirmation that where a 
contract sets out a dispute resolution 
procedure, the procedure does need to 
be complied with before proceedings are 
commenced.  

For further information contact:

Valerie Blacker, Senior Associate
t  +61 7 3220 7720 

vblacker@piperalderman.com.au

Megan Pearson, Associate
t  +61 7 3220 7729 

mpearson@piperalderman.com.au
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